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Our  Governrr)er)t  as 

Our  patters  Made  It 

By  W.  W.  Giffen 


A  government  should  be  studied  in  the  light  of  its 
history.  No  government  has  sprung  ^ip  out  lof  the 
ground,  in  a  night. 

We  were  Colonies;  then  a  Confederacy;  now  a 
Government.  Each  colony  had  much  power  under  its 
charter;  some  more  than  others;  each  independant  of 
the  others,  and  all  limited  in  power  by  the  authority 
that  granted  the  charters.  The  charters  were  limita- 
tions on  power.  Yet  the  colonies  were  permitted  to 
govern  themselves  in  many  things. 

Each  had  many  of  the  attributes  of  sovereignty  but 
lacked  much  of  being  a  perfect  sovereignty.  They  could 
not  make  treaties,  or  declare  war.  Their  governors 
were  appointed  by  the  King  and  could  withhold  his  as- 
sent to  laws  passed  by  a  colonial  legislature.  Before 
the  colonies  became  independent  states  the  Confederacy 
was  formed.  After  their  independence  was  asknow- 
ledged  they  were  'free  and  independent  States'  as 
against  England  and  all  the  rest  of  the  world.  But 
how  far  each  was  independant  of  the  other  states  under 
the  Articles  of  Confederation  was  never  clearly  deter- 
mined and  is  now  a  theoretical    question,    of    no    prac- 
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tical  importance  except  as  it  may  throw  light  upon  the 
relation  of  the  states  to  each  other  and  the  General  Gov- 
ernment now. 

Judge  Cooley  of  Michigan,  one  of  the  most  able 
writers  on  constitutional  laws  says:  "There  was  pro- 
bably never  an  hour  of  time  when  any  one  of  the  states 
was,  in  all  things,  an  independent  nation. '^ 

This  seems  clearly  incorrect  as  to  the  four  states 
still  remaining  out  of  the  union  after  the  constitution 
had  been  adopted  by  nine  states.  It  was  then  binding  on 
the  nine  and  the  Confederacy  was  dissolved.  Rhode 
Island  (it  se^ms  clear)  was  an  independent  nation  until 
it  saw  fit  to  adopt  its  constitution.  However,  it  never 
EXERCISED  all  the  powers  of  a  nation. 

It  is  a  truism  that  all  sovereignties  are  peers — 
equals.  Whatever  one  may  do  all  the  others  may  do. 
If  there  is  something  that  one  may  not  do  that  is  allow- 
ed the  rest,  that  one  lacks  just  that  much  of  being  a 
perfect  sovereignty. 

AH  nations  and  states  derive  their  powers,  just 
and  unjust,  from  the  people  who  compose  the  nation  or 
state.  No  sovereignty  derives  its  powers  from  any  other 
source.  The  Supreme  Court  of  the  United  States  has  said 
that  our  states  do  not  derive  their  powers  from  Congress. 
Certainly  not.  They  were  states  before  there  was  a  Con- 
gress. It  is  more  correct  to  say  that  governments  derive 
their  power  from  the  FAMILIES  which  compose  the  na- 
tion or  state.  The  first  earthly  government  was  unque!^ 
tionably  the  family.  -  Whether  Adam  was  the  first  mfin 
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or  some  other,  there  certainly  was  a  time  when  there  was 
no  government  except  that  of  the  family.  The  power  of 
this  government  conld  not  possibly  have  been  derived  from 
any  earthly  source,  at  the  beginning.  It  was  derived 
either  from  nature  or  from  God  as  you  may  prefer  to  say. 
The  result  is  the  same  whether  we  say  the  one  or  the 
other. 

The  family  is  the  source  of  all  earthly  government, 
whatever  the  form  of  the  government.  I  do  not  think 
this  mere  theory;  I  think  it  is  an  historical  fact. 

The  right  of  the  family  to  govern  needs  no  defense. 
It  is  self  evident.  No  child  denies  the  right  of  his  father 
to  require  obedience,  however  unwillingly  he  may  be  to 
obey.  Every  father  uses  his  authority  and  when  grown 
to  man-hood  acknowledges  that  his  father  had  the  right 
to  exact  obedience  just  as  he  now  exacts  obedience  from 
his  child.  So  it  has  been  from  the  birth  of  the  first 
child  and  so  it  will  be  to  the  end.  Every  father  gets 
his  right  to  govern  his  family  just  where  the  first  father 
got  his  right.  Not  from  the  state,  but  from  God  or  na- 
ture as  you  may  prefer  to  say. 

But  a  portion  of  the  power  of  family  government 
that  was  vested  in  the  first  families  has  been  surrend- 
ered to  what  we  now  call  the  state.  It  was  surrendered 
gradually.  First,  through  the  patriarchal  into  other 
forms. 

But  much  of  the  original  power  still  resides  in  every 
family,  and  the  family  is  the  unit  of  society.  If  this  gov- 
ernment is  destroyed  the  state  and  nation  will  fall  as 
the  building  falls  when  the  foundation  is  removed. 
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When  the  men  who  framed  the  constitution  met 
for  that  purpose  their  object  was  to  revise  the  Articles 
of  Confederation.  This  is  what  they  were  selected  to 
do.  But  they  gave  this  up  and  went  beyond  their  real 
powers  and  framed  the  constitution,  their  action  being 
afterward  ratified. 

The  Confederacy  was  not,  properly  speaking,  a  gov- 
ernment. It  was  an  agreement  between  governments. 
The  Congress  passed  some  acts  that  were  called  laws,  but 
there  were  no  courts  to  intrepret  and  apply  these  laws, 
except  the  courts  of  the  several  states  over  which  Con- 
grss  had  no  control,  and  no  executive  to  enforce  the  laws. 
So  the  Confederacy  failed  as  all  had  done  before  and  as 
all  have  done  since.  And  the  men  selected  to  revise  the 
Articles  gave  it  up  and  decided  to  form  a  GOVERN- 
MENT. 

While  each  man  represented  his  state,  yet  in  a  broad 
sense  he  also  represented  all  the  people  of  all  the  states, 
John  Adams  could  speak  for  Massachusetts ;  but  he  could 
not  cast  a  vote  that  would  not  affect  all  the  states  and 
all  the  people.  Just  as  a  man  now  in  Congress  represents 
his  state  and  yet  represents  all  the  states  and  all  the 
people. 

When  these  men  decided  to  draft  a  constitution  and 
found  a  government  to  take  the  place  of  the  Confederacy, 
they  well  understood  and  did  not  forget  that  there  were 
already  thirteen  governments  exercising  large  powers  over 
the  people.  All  these  states  had  been  long  exercising 
many  of  the  powers  exercised  by  every  other  sovereingty, 
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though   not   all  the  powers.     They  had  done   this   even 
while  yet  colonies  of  Great  Britian. 

After  providing  the  frame  work  of  the  government 
the  great  question  was  ''What  power  will  we  give  to 
the  Congress  we  have  provided  for?"  ''What  powers 
to  the  new  courts?"  These  people  are  free  from  England 
and  from  every  other  nation.  In  them,  (or  in  the  fami* 
lies  residing  within  the  limits  of  the  United  States)  resides 
all  the  powers  that  reside  in  any  sovereign  nation.  They 
can  do  with  this  power  as  they  see  fit,  without  the  con- 
sent of  any  other  nation.  But  they  would  not  think  for 
a  moment  of  giving  up  the  states  and  vesting  all  power 
in  one  place,  as  in  England.  How  much  power  will  we 
give  to  the  Federal  Government  and  how  much  will  leave 
where  it  is  now,  in  the  states."  Again  they  said  "The 
only  thing  to  do  is  to  name  the  powers  we  will  give  to  the 

Congress. ' ' 

» 
This  they  did  and  we  read: 

The  Congress  shall  have  power: 

1.  To  lay  and  collect  Taxes,  Duties.  Imposts  and 
excises. 

2.  To  borrow  money  on  the  credit  of  the  United 
States. 

3.  To  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  Tribes. 

4.  To  establish  an  uniform  rule  of  naturalization  and 
uniform  laws  on  the  subject  of  Bankruptcy  throughout 
the  United  States. 
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5.  To  coin  money,  regulate  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures. 

6.  To  provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United  States. 

7.  To  establish  Post  Offices  and  Post  Koads. 

8.  To  promote  the  progress  of  science  and  useful 
Arts  by  securing,  for  limited  times,  to  authors  and  in- 
ventors the  exclusive  rights  to  their  writings  and  inven- 
tions. 

9.  To  constitute  tribunals  inferior  to  the  Supreme 
Court. 

10.  To  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas  and  offences  against  the  laws  of 
nations. 

11.  To  declare  war,  grant  letters  of  Marqe  and  Re- 
prisal, and  make  rules  concerning  captures  on  land  and 
waters. 

12.  To  raise  and  support  armies,  but  no  appropria- 
tion to  that  use  shall  be  fore  a  longer  period  than  two 
years. 

13.  To  provide  and  maintain  a  Navy. 

14.  To  make  rules  for  the  government  and  regula- 
tion of  Land  and  Naval  forces. 

15.  To  provide  for  calling  forth  the  Militia  to  execute 
the  laws  of  the  Union,  suppress  insurrection  and  repel 
invasion. 

16.  To  provide  for  organizing,  arming  and  disci- 
plining the  militia  and  for  governing  such  part  of  them 
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as  may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  States  respectively  the  appointment  of 
officers  and  the  authority  of  training  the  militia  accord^ 
ing  to  the  dicipline  prescribed  by  Congress. 

17.  To  exercise  legislation  over  all  cases  whatso^ 
ever  over  such  District  (not  exceeding  ten  miles  square)- 
as  may  by  cession  of  particular  states  and  the  acceptance' 
of  Congress  become  the  seat  of  Government  of  the  United 
States.  And  to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the  State 
in  which  it  shall  be,  for  the  erection  of  Forts, Arsenals,, 
Magazines,  Dock-Yards  and  other  needful  buildings. 

18.  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carry-into  execution  the  forgeing  powers  and 
all  other  powers  vested  by  this  constitution  in  the  Govern- 
ment of  the  United  States  or  any  department  or  officer 
thereof. 

Section  8  of  Article  1,  United  States  Constitution. 

This  section  gives  to  Congress  power  to  legislate 
upon  these  eighteen  subjects. 

Section  4  of  the  same  Article  gives  Congress  power 
to  change  the  laws  of  the  states  regulating  the  election 
of  Representatives  and  Senators,  except  as  to  the  place 
of  choosing  Senators. 

Section  3  gives  the  Senate  power  to  try  impeach- 
ments. 

Section  3  of  Article  4  gives  Congress  power  to  ad- 
mit new  States  into  the  Union. 
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It  is  of  highest  importance  to  notice  that  these 
powers  are  NAMED.  They  can  be  counted.  So  law- 
yers and  courts  speak  of  the  Federal  Government  as  a 
govei^nment  bf  ENUMERATED  powers.  It  is'  >some- 
times  spoken  of  as  a  government  of  delegated  powers 
because  it  has  such  powers  as  are  given  to  it  by  the  con- 
stitution. When  you  ^are  through  'counting  you  are 
through  with  the  subjects  over  which  Congress  has  power 
to  make  laws.  All  other  subjects  on  which  any  sovereign 
nation  may  make  laws  are  left  to  the  respective  states. 
Before  the  adoption  of  the  Constitution  the  states  had 
power  to  pass  laws  for  the  naturalization  of  foreigners, 
Virginia  had  such  laws.  This  subject  by  clauses  4  as 
1  have  numbered  them  above,  is  given  to  Congress. 

The  states  had  power  to  coin  money  and  fix  the  value 
thereof,  Massachusetts  had  laws  on  this  subject,  perhaps 

other  states.    By  clause  5  this  subject  is  given  to  Con- 
gress. 

When  the  convention  had  agreed  on  the  above  sub- 
jects they  stopped,  Hamilton  would  willingly  have  given 
further  powers  to  Congress.  Jefferson  feared  that  they 
were  giving  too  much.  Hamilton  wanted  to  provide  that 
the  Governors  of  the  states  should  be  appointed  by  the 
President.  Jefferson  was  horified  by  such  a  suggestion, 
but  as  to  the  powers  aboved  named  they  finally  agreed. 

It  seemed  clear  from  inference  that  the  Congress 
would  not  have  power  to  legislate  upon  any  subjects 
except  those  named.  All  other  subjects  of  legislation 
would  remain  with  the  states  where  they  were  before 
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the  Constitution  was  made.  But  Jefferson  and  his  school 
thought  that  a  matter  for  such  grave  importance  should 
not  bo  left  to  inference.  It  should  be  plainly  stated.  Of 
like  opinion  was  Samuel  Adams,  greatest  Adams  of  them 
all.  At  first  he  advised  Massachusetts  not  to  adopt  the 
constitution  without  a  section  on  this  subject.  He  wrote 
a  letter  to  R.  E.  Lee  in  which  he  said:  "My  fear  is  that 
the  Constitution  will,  in  the  administration  of  it,  gradual- 
ly but  swiftly,  and  imperseptably,  run  into  a  consolidated 
government,  pervading  and  legislating  through  all  the 
states,  not  for  federal  purposes  only,  as  it  professes,  but 
in  all  cases  whatsoever." 

Mr.  Adams,  however,  finally  consented  to  vote  in  the 
Massachusetts  convention  to  adopt  the  constitution,  their 
adoption  to  be  accompanied  with  a  recommendation  of 
Congress  to  at  once  propose  to  the  States  an  amendment 
(now  Amendment  10)  "The  powers  not  delegated  to  the 
United  States  by  this  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  States  respectively,  or  to 
the  people.  This  amendment  was  proposed  by  the  First 
Congress  and  promptly  ratified  by  all  the  states. 

It  is  not  at  all  probable  that  the  constitution  would 
have  been  adopted  by  any  one  of  the  states  if  they  had 
not  understood  that  this  amendment  would  be  at  once 
proposed  and  adopted.  The  states  gave  up  the  powers 
they  did  give  with  the  understanding  that  they  would 
never  give  more.  It  is  expressly  provided  that  no  state 
shall  ever  be  deprived  of  any  of  its  territory  without  its 
consent.  If  this  were  not  so  a  state  might  be  destroyed. 
But,  the  states  are  as  eternal  as  the  Union.   So  the  Tenth 
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amendment  secures  to  each  state  all  the  powers  left  with 
it  at  the  beginning.  They  are  as  important  as  its  terri- 
tory. It  is  just  as  if  it  read:  '*No  state  shall  ever  be 
deprived  of  any  of  its  powers  without  its  consent." 

This  made  as  clear  as  language  can  make  any  thing, 
what  before  was  clearly  implied,  that  Congress  should 
have  power  to  legislate  on  the  subjects  given  to  it  by 
name,  and  on  no  other  subjects : 

This  has  been  the  view  taken  by  the  courts  from 
the  beginning. 

To  show  that  a  law  passed  by  Congress  is  uncon- 
stiutional  it  is  not  necessary  to  point  out  some  clause  of 
the  constitution  that  the  law  violates.  It  is  enough  to 
show  that  it  does  not  fall  within  one  of  the  powers  given 
to  Congress. 

An  illustration  is  better  than  a  general  statement. 
All  citizens  know  that  the  Supreme  court  has  twice  re- 
cently held  that  the  child  labor  law  passed  by  Congress 
is  unconstitutional.  It  was  twice  passed  and  twice  ruled 
out.  A  Federal  court  sitting  in  North  Carolina  so  held 
and  its  decisions  were  sustained. 

It  was  not  even  claimed  that  there  is  any  thing 
wrong,  in  principle,  with  this  law.  The  claim  was  that 
Congress  does  not  have  any  power  to  pass  any  law  on 
this  subject.  It  is  not  a  law  relating  to  money,  or  to  the 
mails ;  or  to  commerce  between  the  states.  Power  to  pass 
such  a  law  can  not  be  found  in  any  of  the  clauses  grant- 
ing power  to  Congress.  The  whole  subject,  therefore,  be- 
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long's  to  the  states.  On  this  ground  this  law  was  twice  held 
unconstitutional,  and  void. 

Nearly  all  the  states  have  child  labor  laws.  No  law- 
yer ever  contends,  that  the  states  do  not  have  power  to 
pass  them. 

If  it  is  contended  that  a  law  of  a  state  is  unconsti- 
tutional it  is  necessary  to  show  that  it  forbidden  by  some 
provision  of  the  constitution  of  the  United  States  or  of 
the  state.  The  state  may  do  anything  it  is  not  prohibited 
from  doing.  The  Congress  can  pass  laws  only  on  the  few 
subjects  granted  to  it  by  the  constitution.  The  states  can 
not,  of  course,  pass  laws  on  a  subject  given  EXCLUSI- 
VELY to  Congress  though  they  may  not  be  expressly  for- 
bidden to  do  so. 

No  man  would  attempt  to  name  and  count  the  sub- 
jects upon  which  the  states  may  legislate.  It  would  be 
dangerous  to  attempt  to  set  down  the  powers  of  govern- 
ment in  a  written  constitution,  and  forbid  the  legisla- 
ture to  make  laws  on  any  subject  not  named. 

No  lawyer  could  name  nearly  all  the  subjects  upon 
which  his  state  has  legislated,  much  less  the  subjects  up- 
on which  it  may  make  laws  in  the  future.  But  any  man 
can  commit  to  memory  in  a  short  time  the  powers  of  Cong- 
ress. 

I  think  it  safe  to  challenge  any  one  to  point  out  so 
much  as  one  ease  in  the  supreme  court  of  a  state,  or  of 
the  United  States,  that  was  not  decided  on  the  principle 
aljove  explained. 
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Both  the  Federal  and  state  governments  are  sover- 
eign. Each  is  sovereign  its  own  realm  but  neither  is 
•a  perfect  sovereignty.  The  nation,  federal  and  state 
branches  combined,  is  a  perfect  sovereignty.  Together 
they  can  do  all  that  any  sovereign  nation  can  do.  But 
the  people  of  the  nation  have  seen  fit  to  divide  this  power. 
A  few  subjects  they  gave  to  Congress.  The  rest  they  left 
with  the  states.  A  perfect  sovereignty  can  coin  money 
and  make  treaties  and  establish  Post  Offices.  Our  states 
can  not  do  any  of  these  things.  A  perfect  sovereignty  can 
pass  laws  relating  to  child  labor;  it  can  divide  its  terri- 
tory into  counties;  provide  for  the  government  of  its 
cities;  provide  for  the  descent  and  distribution  of  the 
property  of  deceased  persons;  define  and  punish  murder, 
and  all  manner  of  crime.  But  Congress  does  not  have 
power  to  do  any  of  these  things.  Excepting  in  the  Dist- 
rict of  Columbia  and  at  United  States  forts,  etc.  so  the 
Federal  Government,  standing  alone,  lacks  much  of  being 
a  perfect  sovereignty.  The  parliament  of  England  can 
make  laws  on  all  these  subjects.  It  provides  for  the  coin- 
age of  money  and  fixes  the  value  thereof.  It  makes  the 
laws  of  the  nation  as  to  the  high  seas  and  as  to  the  govern- 
ment of  counties  and  cities.  On  the  one  subject  our  laws 
are  made  by  Congress,  on  the  other  by  the  states.  There 
is  no  such  thing  as  a  federal  county  or  a  federal  city,  ex- 
cept Washington.  There  never  will  be  unless  the  Con- 
stitution of  the  country  is  changed. 

This  has  been  long  and  well  understood.  A  lawyer 
who  would  advise  either  a  client  or  the  public  that  any 
law  whatever  upon  the  subject  of  marriage  and  divorce, 
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passed  by  congress,  would  be  valid  ought  to  be  disbarred 
either  for  dishonestly  or  incompetency.  Such  a  law  would 
be  as  clearly  void  as  a  law  passed  by  a  state  that  its  sen- 
ators should  hold  for  four  years  instead  of  six.  As  clear 
as  a  problem  in  arithmetic  or  theorem  in  geometry. 

In  like  manner  the  judicial  power  of  the  nation  is 
divided.  The  powers  given  to  the  Federal  courts  are 
named — enumerated. 

''The  judicial  power  of  the  United  States  shall  ex- 
tend to  all  suits  in  law  and  equity  arising  under  this 
constitution,  the  laws  of  the  United  States,  and  treaties 
made  under  their  authority;  (2)  to  all  controversities 
affecting  ambasadors,  other  public  ministers  and  con- 
suls. (3)  to  air  cases  of  admiralty  and  marine  juris- 
diction; (4)  to  controversities  to  which  the  United  States 
shall  be  a  party,  to  controversities  between  two  or  more 
states  and  citizens  of  another  state,  between  citizens  of 
different  states,  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and  between  3. 
state  and  the  citizens  thereof  and  foreign  states,  citizens 
or  subjects. 

Section  2  Article  3  United  States  Constitution. 

It  is  not  expressly  provided  that  this  enumeration 
excludes  any  and  all  others  cases.  But  it  has  always  been 
held  that  the  law  is  just  as  it  would  be  if  it  were  express- 
ly provided.  All  the  judicial  power  of  the  nation,  except 
in  the  cases  named,  remains  in  the  respective  states  where 
all  judicial  power  was  before  the  constitution  was 
adopted. 

—15— 


OUR   GOVERNMENT   AS   OUR   FATHERS   MADE   IT 


The  result  is  that  few  men  ever  hear  a  case  tried  in  a 
federal  court.  Out  of  the  whole  number  comparatively 
few  cases  arise  under  the  constitution  of  the  United 
States  or  a  law  of  Congress  or  a  treaty.  Fewer  still  ef- 
fect an  ambassador,  other  public  minister  or  a  counsul. 
Most  cases  arise  under  the  law  of  a  state  and  between 
•citizens  of  the  same  state.  All  such  cases  must  be  tried 
in  the  state  court  and  the  decision  of  the  supreme  court 
of  the  state  is  final  (as  a  general  proposition)  no  matter 
how  many  millions  may  be  involved  in  the  case.  But  few 
men  ever  hear,  or  even  hear  of,  a  murder  trial  in  a  fed- 
eral court.  In  forty-seven  years  of  practice  I  have  heard 
but  one  such  trial.  In  that  case  the  murder  occurred  on 
the  small  tract  at  Ft.  Reno  over  which  the  United  States 
has  jurisdiction  on  all  subjects.  If  it  had  occurred  two 
feet  over  the  line  the  courts  of  Oklahoma  alone  would 
have  had  jurisdiction  of  the  case.  The  court  was  careful 
to  tell  the  jury  why  the  case  came  to  be  tried  in  the 
federal  court.  Many  lawyers  with  large  practice  never 
own  the  statutes  of  the  United  States  or  the  reports  of  the 
United  States  Supreme  court.  But  a  lawyer  without  the 
statutes  of  his  own  state  and  his  own  supreme  court  re- 
ports would  be  like  a  smith  without  a  hammer  or  a  car- 
penter without  a  saw. 

The  petition  in  a  case  brought  in  a  federal  court 
must  show  in  its  face  why  the  case  is  brought  there. 
Otherwise  the  petition  is  not  good  on  its  face.  It  must 
-show  that  the  case  arises  under  a  law  of  Congress;  or 
that  the  parties  are  citizens  of  different  states;  or  that 
for  some  reason  it  belongs  on  the  Federal  side  of  the  line. 
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And  if  this  is  not  shown  to  be  true  at  the  trial  the  case 
goes  out  for  want  of  jurisdiction  no  matter  what  the 
merits  of  the  case  may  be.  The  case  belongs  to  some 
state. 

It  should  be  stated  that  by  the  Eleventh  Amend- 
ment it  is  provided  that  the  judicial  power  of  the  United 
States  shall  not  be  constructed  to  extend  to  any  suit  in 
law  or  equity  commenced  or  prosecuted  against  one  of 
the  United  States  by  a  citizen  of  another  State,  or  by 

citizens  or  subjects  of  a  foreign  State.  A  state  may  sue 
a  citizen  but  a  citizen  may  not  sue  a  state.  This  amend- 
ment was  adopted  after  Georgia  had  been  sued  by  a 
citizen  of  another  State  and  the  Supreme  Court  had  sus- 
tained the  jurisdiction.  The  ''respective  states,"  didn't 
want  any  more  of  that. 

The  executive  power  of  the  nation  is  divided  as  is 
the  legislative  and  judicial. 

The  President  has  power  to  pardon  a  man  convicted 
of  robbing  a  post  office  or  counterfeiting  money.  No 
governor  can  do  that.  But  the  President  can  not  pardon 
a  man  convicted  of  murder,  only  in  some  exceptional 
cases  such  as  the  one  I  have  mentioned.  But  the  govern- 
or can  stay  the  hand  of  the  sheriff  and  bid  the  condemned 
man  go  free. 

In  England  the  chief  executive  power  can  grant  or 
refuse  the  pardon  in  all  classes  of  cases.  There  is  no 
power  in  Congress  to  change  this. 

There  are  three  great  divisions  of  the  Constitution  of 

the  United  States: 
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First:  The  section  to  which  I  have  just  referred, 
that  grant  power  to  the  General  Government. 

Second:  The  sections  that  limit  or  restrain  the 
General  Government  in  the  exercise  of  the  powers  so 
granted. 

Third:  The  provision  that  limits  the  states  in  the 
exercise  of  the  powers  that  remain  with  them. 

The  first  ten  amendments  are  restriction  upon  Gon- 
fress,  and  the  Federal  Judiciary. 

Article  one  forbids  Congress  to  make  any  laws  re- 
specting axi  establishment  of  religion  or  forbidding  the 
free  exercise  thereof,  or  forbidding  the  freedom  of  speech 
or  the  press;  or  the  right  of  peaceable  assembly  and  to 
petition  the  government  for  redress  of  grievances. 

Article  two  forbids  Congress  to  abridge  the  right 
of  the  people  to  keep  and  bear  arms. 

Article  four  forbids  any  law  authorizing  a  search 
warrant  except  upon  the  affidavit  of  some  one  and  up- 
on probable  cause,  and  particularly  describing  the  per- 
son or  place  to  be  searched. 

It  is  of  great  importance  to  note  and  remember 
that  these  provisions  are  restrictions  upon  the  General 
government  and  upon  it  only.  They  were  not  intended 
to,  and  do  not  bind  the  states. 

This  has  been  repeatedly  held  by  the  Supreme  court 
of  the  United  States  as  to  most,  if  not  to  all  these  prohibi- 
tory clauses. 
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It  has  been  said  by  the  court  that  there  is  nothing 
in  the  United  States  Constitution  to  prevent  a  state  from 
establishing  a  religion.     And   that   Court  has  no  juris- 
diction  to  determine  whether  a  state  law  does  or  does 
not  impare  religious  liberty.    Permioli  vs  First  Municipa- 
lity of  New  Orleans,  44,  U.  S.,  589.    That  a  state  is  not 
prohibited   from   denying   the   writ   of     habeas     corpus 
through  the  Constitution  of  the  United  States  says  that 
writ  shall  not  be  denied.  The  meaning  is  that  it  shall  not  be 
denied  by  Congress  or  the  Federal  courts,    so  as  to  keep- 
ing and  bearing  arms.    Any  state  may  make  such  laws  as 
it  sees  fit  to  make  on  this  subject  without  violating  the 
United  States.    Texas  passed  a  law  forbidding  any  person 
to  have  fire  arms  at  a  dance.    A  man  was  charged  with 
violating  this  law.    The  evidence  showed  that  the  dance 
was  given  in  the  home  of  the  defendant  and  that  the  re- 
volver he  had  was  one  he  kept  in  his  home.    He  claimed 
that  the  law  violated  a  clause  of  the  Constitution  relat- 
ing to  keeping  forearms.     The  trial  court  ruled  against 
this   contention    and   the   defendant   was   convicted   and 
fined.    He  took  the  case  to  the  Supreme  court  of  Texas 
where  the   conviction  was  sustained   and   the   judgment 
affirmed.     The  case  was  carried  to  the   Supreme  court 
of  the  United  States  and  the  judgment  of  the  Supreme 
court  of  Texas  was  affirmed  upon  the   ground  above 
explained,  namely  that  the  clause   of  the  Federal  con- 
stitution relating  to  keeping  fire  arms  is  binding  upon 
the  Federal  government  only,  and  not  upon  the  states. 

See  also  Miller  vs.  Texas,  153,  U.  S.  538. 

The  same  principle  sustains  the  law  of  a  state  abolish- 
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ing  the  grand  jury.  The  federal  constitution  provides 
that  no  one  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime  unless  on  presentment  or  indict- 
ment of  a  grand  jury.  The  meaning  is  not  by  the  Federal 
government.  It  is  common  knowledge  that  many  of  the 
states  have  practically  abolished  the  grand  jury.  Okla- 
homa has  electrocuted  a  number  of  men  who  were  not 
indicted.  They  were  prosecuted  on  information  of  the 
County  Attorney.  Michigan  abolished  the  grand  jury 
more  than  fifty  years  ago.  These  laws  were  claimed  to 
be  void  but  have  always  been  sustained.  The  same  princi- 
ple applies  to  the  right  of  trial  by  jury.  Nearly  all,  if  not 
all,  the  states  provide  for  a  jury  of  less  than  twelve  men 
in  some  courts,  and  that  all  need  not  concur  where  twelve 
are  required.  Neither  could  be  done  by  Congress  and 
cases  tried  in  this  way  in  a  Federal  court,  (Except  cases 
that  were  trialable  without  a  jury  before  the  constitution 
was  made). 

I  will  write  a  little  more  fully  as  to  the  judicial 
branch  of  the  government  including  both  the  general 
government  and  the  states.  Judicial  power  as  well  as 
legislative  and  executive  resides  primarily  in  the  fami- 
lies composing  the  state  or  nation.  They  can  not,  in  the 
nature  of  the  case,  administer  this  power  directly  when 
there  are  many  families,  as  they  may  vote  upon  a  pro- 
posed law.  They  must  of  necessity  delegate  it  to  a  few 
hands.    But  they  delegate  to  whom  they  will. 

The  constitution  of  the  United  States  provides: 

'*The  judicial  power  of  the  United  States  shall  be 
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vested  in  one  Supreme  Court  and  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  es- 
tablish.'' 

Congress  has  "ordained  and  established"  two  courts 
inferior  to  the  Supreme  court. 

First:  Beginning  below.  The  United  States  Dis- 
trict Courts.  No  district  embraces  more  than  one  state 
Deleware  is  a  district  and  so  is  little  Rhode  Island.  A 
number  of  states  have  two  districts  each.  Alabama,  Pen- 
nsylvania, Illinois  and  Tennessee  have  three  each  and 
New  York  and  Texas  have  four  each. 

The  districts  are  not  numbered  and  are  designated 
in  this  way : 

The  District  Court  of  the  United  State  for  the  Dis- 
trict of  Nebraska,  The  District  Court  of  the  United  States 
for  the  Eastern  District  of  Oklahoma. 

Next  above  the  Districts  Courts  are  the  United 
States  Circuit  Court  of  Appeals.  There  are  nine  (9) 
circuits,  corresponding  to  the  number  of  judges  on  the 
Supreme  Court.  The  Chief  Justice  or  any  justice  of  the 
court  may  sit  in  any  Circuit  Court  of  Appeals  to  which 
he  is  assigned  by  the  Supreme  court.  When  he  does  so 
he  presides. 

Under  special  circumstances  a  judge  of  a  District 
court  may  sit  in  a  Circuit  court.  But  all  the  circuit  courts 
have  their  own  judges  appointed  by  the  President  as 
other  federal  judges  are. 

The  second,  seventh  and  eighth  circuits  have  four 
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judges  each.  The  fourth  circuit  has  two  and  all  the 
others  have  three  judges  each.  These  are  all  the  gen- 
eral courts  inferior  to  the  Supreme  court  that  Congress 
has  seen  fit  to  ''ordain  and  establish''  and  that  now 
exist.    The  former  Circuit  court  has  been  abolished. 

There  are  special  courts,  as  the  Interstate  Com- 
merce Commission  and  Court  of  Claims. 

The  Circuit  Courts  of  Appeals  are,  as  their  name 
indicates,  reviewing  courts.  Cases  go  up  to  them  from 
the  District  courts.  In  many  cases  their  decisions  are 
final.  In  others  they  may  be  reviewed  by  the  Supreme 
court.  To  point  out  what  may  and  what  may  not  be 
so  reviewed  would  cause  this  booklet  to  grow  to  a  book. 

There  are  some  cases  that  go  directly  from  the  Dis- 
trict courts  to  the  Supreme  court,  missing  the  Circuit 
court  of  Appeals. 

First:  Any  case  in  which  the  jurisdiction  of  the 
court  is  questioned.  In  such  ease  the  question  of  jur- 
isdiction and  no  other,  is  considered  by  the  Supreme 
court. 

Second :    Final  sentences  and  decrees  in  prize  causes. 

Third:  Any  case  involving  the  construction  and 
application  of  the  constitution  of  the  United  States,  or 
the  validity  of  any  treaty  made  under  its  authority. 

Fourth:    Any  case  in  which  the  constitution  or  law 

of  a  state  is  claimed  to  be  in  violation  of  the  Constitu- 
tion of  the  United  States. 
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Each  state  sets  up  such  courts  as  to  it  seems  proper. 
They  divide  the  jurisdiction  as  they  see  fit.  They  fix 
the  term  of  office;  the  qualification  of  the  judges  and 
the  manner  of  their  selection.  In  most  states  the  judges 
are  elected  while  in  some  they  are  appointed  by  the  gov- 
ernor. In  some  states  all  the  supreme  judicial  power  is 
vested  in  one  court.  In  others,  as  in  Oklahoma  and  Texas, 
there  is  a  civil  supreme  court  and  a  criminal  supreme 
court.  There  is  no  power  in  the  Federal  government  to 
interfere  in  any  of  these  matters. 

Speaking  in  a  broad,  general  way,  allowing  for  a 
few  exceptions,  the  decisions  of  the  supreme  court  of  a 
state  are  final.  In  most  cases  it  is  as  truly  a  court  of 
last  resort  as  in  the  Supreme  court  of  the  United  States. 

In  a  case  in  the  Supreme  court  of  Nebraska  Judge 
Mason  said : 

''The  Supreme  court  of  the  United  States  and  the 
Supreme  court  of  this  state  are  peers.  The  decisions  of 
the  former  upon  the  laws  and  constitution  of  the  United 
States  are  binding  upon  the  latter.  The  decisions  of  the 
later  upon  the  constitution  of  this  state  are  binding  upon 
the  former. 

The  decisions  of  neither  upon  question  of  general 
jurisprudence  are  binding  upon  the  other." 

A  little  reflection  will  show  any  man  of  ordinary 
intelligence  and  some  experience  that  the  decisione  of 
his  own  state  supreme  court  are,  for  the  most  part,  final. 
Since  the  founding  of  the  government  many  hundreds  of 
murder  cases  have  been  tried  and  taken  to  the  supreme 
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courts  of  the  different  states.  Many  men  have  suffered 
death  by  their  judgments  and  many  more  life  imprison- 
ment. Out  of  this  vast  number  in  how  many  cases  has  the 
reader,  though  he  be  a  man  of  three  score  and  ten,  read 
that  the  case  was  taken  to  the  Supreme  court  of  the 
United  States?  The  reason  the  cases  are  not  taken  there 
is  not  because  the  defendant  is  satisfied  with  the  judg- 
ment of  the  state  court,  but  is  because  that  court  is  the 
last  earthly  court  that  can  speak  in  his  case.  From  its 
judgment  there  is  no  appeal. 

There  are  a  few  cases  of  which  this  is  not  true.  The 
case  may  involve  what  lawyers  call  a  '^federal  question. '* 
The  validity  of  an  Act  of  Congress  may  be  drawn  in  ques- 
tion. Or  it  may  be  claimed  that  a  state  law,  or  a  provis- 
ion of  the  state  constitution,  is  in  conflict  with  the  Con- 
stitution of  the  United  States. 

Take  this  example.  A  man  is  tried  for  murder  on 
information  filed  by  the  County  Attorney.  The  law  of 
the  state  provides  that  he  may  be  so  tried,  but  he  in- 
sists that  this  law  violates  the  Constitution  of  the  United 
States.  The  trial  court  rules  against  this  contention,  the 
trial  proceeds  and  the  defendant  is  convicted.  He  takes 
the  case  to  the  Supreme  court  of  the  state  in  which  the 
case  is  tried,  still  insisting  that  he  can  be  tried  only  by 
indictment.  The  Supreme  court  of  the  state  agrees  with 
the  trial  court,  the  verdict  is  upheld  and  the  judgment 
of  the  trial  court  is  affirmed.  Here  is  a  ''federal  ques- 
tion" and  the  case  may  be  reviewed  by  the  Supreme  court 
of  the  United  States.  But  if  the  case  is  taken  up  that 
court  passes  on  the  federal  question  only.    If  in  its  view 

—14— 


OUR   GOVERNMENT   AS   OUR   FATHERS   MADE   IT 

the  state  court  was  correct  on  that  question  (as  it  would 
be)  the  judgment  of  the  state  court  would  be  affirmed. 
The  Supreme  court  would  not  look  into  the  evidence  at 
all  nor  pass  upon  any  of  the  many  questions  passed  upon 
at  the  trial  and  by  the  Supreme  Court  of  the  state.  On 
all  questions  except  the  ''federal  question"  the  judgment 
of  the  state  court  is  final.  See  Bolin  vs  Nebraska,  176,  U. 
S.  83 ;  Spies  vs  Illinoins,  123,  U.  S.  166. 

In  all  such  cases  the  case  goes  directly  from  the  Sup- 
reme court  of  the  state  to  the  Supreme  court  of  the  United 
States.  The  inferior  Federal  courts  have  no  power  to 
review  the  decisions  of  a  state  court. 

The  third  division  embraces  the  clauses  that  restricts 
the  States. 

No  state  shall  enter  into  any  treaty,  alliance  or  con- 
federation; grant  letters  of  marque  and  reprisal;  coin 
money;  emeit  bills  of  credit;  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex  post  facto  law  or  law  imparing  the 
obligation  of  contracts;  or  grant  any  title  of  nobility: 

No  State  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  exposts,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws  and  the  net 
produce  of  all  duties  and  imposts  laid  by  any  state  on 
imports  or  exports,  shall  be  for  the  use  of  the  treasury 
of  the  United  States;  and  all  such  laws  shall  be  subject 
to  the  revision  and  control  of  the  Congress.  No  State 
shall,  without  the  consent  of  Congress,  lay  any  duty  on 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace, 
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enter  into  any  agreement  or  compact  with  another  State, 
or  with  a  foreign  power,  or  engage  in  war,  unless  actually- 
invaded,  or  in  such  imminent  danger  as  will  not  admit 
of  delay. 

Section  10,  Article  1  of  the  Constitution. 

It  should  be  noticed  that  by  Section  9  of  the  same 
Article  it  is  provided  in  general  terms  that  '*no  bill  of 
attainder  or  ex  post  facto  shall  be  passed." 

Section  10  reads :  NO  STATE  shall  pass  any  bill  of 
attainder,  ex  post  facto  law  or  law  impairing  the  ob- 
ligation of  contracts." 

If  the  framers  had  thought  that  the  general  pro- 
vision of  Section  9  would  be  binding  on  the  States  tliey 
would  not  have  expressly  bound  them  on  the  same  sub- 
ject in  Section  10. 

Notice  again  that  Section  9  does  not  forbid  Con- 
gress to  pass  a  law  that  impairs  the  obligation  of  con- 
tracts. 

This  fact  is  pointed  out  hj  the  Supreme  court,  par- 
ticularly by  Chief  Justice  Chase,  in  the  Legal  Tender 
cases.  He  said  he  found  nothing  in  the  Constitution 
forbidding  Congress  to  impair  the  obligation  of  con- 
tracts, though  the  states  are  forbidden  to  do  so. 

'*No  State  shall  deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

*'No  state  shall  assume  to  pay  to  any  debt  or  obli- 
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gations  incurred  in  aid  of  insurrection  or  rebellion  against 
theUnited  States  or  any  claim  for  the  loss  of  the  eman- 
cipation of  any  slave;  but  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void. 

Section  4,  of  the  Fourteenth  Amendment. 

The  above  is  an  outline  of  our  Government  as  Our 
Fathers  Made  It.    And  so  it  has,  in  the  main,  continued. 

The  Congress  has  passed  many  laws  that  are  hard 
to  harmonize  with  the  view  that  all  power  not  given 
to  the  general  government  nor  forbidden  to.  the  states, 
by  the  constitution  are  reserved  to  the  states  respective- 
ly or  to  the  people."  It  requires  a  man  trained  in  law 
to  find  authority  for  the  White  Slave  law  in  the  clause 
of  the  United  States  Constitution  that  gives  the  Con- 
gress power  to  regulate  commerce  between  the  states. 
But  this  is  where  the  authority  is  found.  The  national 
pure  food  law  and  meat  inspection  laws  got  through 
by  the  same  route.  No  lawyer  would  claim  that  Con- 
gress has  power  to  pass  a  law  requiring  the  inspection 
of  meat  sold  in  the  town  in  which  it  was  slaughtered,  to 
protect  the  public  health.  President  Cleveland  signed  a 
pure  food  bill.  He  sent  a  message  to  Congress  inform- 
ing them  that  he  had  signed  the  bill  but  saying  that  if 
he  thought  that  it  was  intended  to  protect  the  health  of 
the  people  he  would  have  withheld  his  signature.  "That 
is  a  matter  that  is  left  with  the  states.  But  I  am  sat- 
isfied that  this  was  not  your  intent."  It  was  to  regulate 
commerce  between  the  states.  Does  any  one  now  ever 
think  of  it  as  a  regulation  of  commerce? 
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Congress  has  passed  very  many  laws  that  have  been 
held  void  because  they  invaided  the  province  of  the  states. 
Those  upheld  have  gotten  through  under  one  or  more  of 
the  clauses  granting  power  to  the  Congress  however 
strained  the  constitution  may  seem. 

The  division  of  power  stood  as  the  fathers  made  it 
until  the  adoption  of  the  Eighteenth  Amendment.  This 
is  the  first  general  police  power  taken  from  the  state 
side  of  the  line  over  to  the  Federal  side.  And  as  to  it 
the  provision  is  "Congress  and  the  respective  states  shall 
have  concurrent  power  to  enforce  this  amendment.''  And, 
further,  it  it  was  not  proposed  to  take  from  the  states 
power  to  legislate  on  this  subject. 

The  19  Amendment  forbids  the  states  to  deny  the 
right  to  vote  on  account  of  sex.  By  the  15th  Amend- 
ment they  are  forbidden  to  deny  this  right  on  account  of 
race  or  color.  The  state  may  still  deny  the  right  to 
vote  to  either  men  or  women  for  lack  of  intelligence  or 
otlier  leasons. 
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